


ESTABLISHED JANUARY, 1874. 








VoL. 74 ST. LOUIS, MO., MARCH 29, 1912. No. 13 

















Bargains in Standard Sets 


Arizona Heports...... 10 Vols. | A. & E. Encyclopedia of Law (ist 
Califort ia ; es OU a ae 5 Rarer cae es ae 31 Vols. 
alifornié Po Meee ale 8 ° 
’ American Electrical Cases........ _ oe 6 
Colorado waa as American Bankruptcy Reports..... RE. 
Kansas an NS 69 “ Digest err rie ey CL Peat ea! 2 
: Encyclopedia of Pleading and Prac- 
Michigan eee ice.“ Ce FBT rae FOES Gee | 23 
Massachusetts eee 138 “ Supplement Pp Pe Paper mere ye 4 
, F Encyclopedia of Forms........... 18 
New Jersey Equity WE Sau ae Encyclopedia of Evidence ....... 4 ..* 
Nevada ee, 16“ English Ruling Cases............. » ge: 
: : Re. Be he DR asso cobs wna 70 ba 
New Mexico nes i Deitch’s Insurance Digest, 21 Vols. 
New York (all courts) in 6 books and Digest. ma 
PeGoral TROmaeter ose. occa cc 2cc'ess ae 
Ohio 20 ioe 62 * Wederal Teeter So oos aes 3s seeks 41 " 
Ohio State oe), lei io Northwestern Reporter ........... sa. * 


(Less Vols. 3, 14, 15). 


nite “J ay rts ‘ tis od. 22 : 
United States Reports (Curtis Ed.) .221 Northwestern Reporter, Vols. 66 to 





BD so acniarns ee etesica eee 24: “ 85 incl. 
" : Southern Reporter, Vols. 1 to 10 
Wisconsin reer 61 incl. 
Washington oe ee 52 “ Southeastern Reporter, Vols. 1 to 
sine . 19 incl. (less Vol. 7). 
Wyoming > $55 Saw eesumenie 16 % Reporter Digests, very cheap. 


All books in good, sound second-hand condition, write for prices. 


Our second-hand list of text books, just issued, will be mailed free. 


S—=THOMPSON ON TRIALS (1912) 
4 vols. $26.00. You need it. 


T. H. FLOOD & COMPANY 


——_—_——— PUBLISHERS 
214 West Madison Street, - . : CHICAGO, ILLINOIS. 
































CENTRAL LAW JOURNAL. 











PRACTICAL ORGANIZATIONS NOT AMENABLE TO 
ANTI-CORPORATE LEGISLATION 


‘EFFECTIVE SUBSTITUTES 
FOR INCORPORATION 


BY JOHN H. SEARS, 
of the St. Louis Bar. 





Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. 


These organizations are known as “Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common law. They are, therefore, of interest everywhere. 


$1.50 A COPY, PREPAID. 





A SMALL BOOK—With BIG IDEAS 


This book is published by the author. It is a monograpl that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 





FOR SALE BY 


Central Law Journal Co. 


420 Market Street St. Louis, Mo. 














XUM 











Vou. 74 CENTRAL LAW JOURNAL. 


223 





—_—_ 





Central Law Journal. 











ST. LOUIS, MO., MARCH 29, 1912. 





MONOPOLIES BY MEANS OF PATENTS. 





The decision just rendered by the Su- 
preme Court in the Rotary Mimeograph 
Case, wherein it was held by four of seven 
judges that the patentee of a mimeograpk 
could bind the purchaser of the machine to 
use upon it only ink manufactured by the 
patentee, was assailed by the Chief Justice, 
speaking for a minority of three justices. 
Henry v. Diek-Co., not yet reported. 

Justice Lurton, speaking for the major- 
ity, spoke in his opinion as follows: “If a 
patentee says ‘I may suppress my patent if 
I will. I may make or have made devices 
under my patent, but I will neither sell or 
permit any one to use the patented things,’ 
he is within his right, and none can com- 
plain. But if he says: ‘I will sell with the 
right to use only with other things proper 
for using with the machines, and I will sell 
at the actual cost of machines to me, pro- 
viding you will agree to use only such ar- 
ticles'as made by me in connection there- 
with —if he chooses to take his profit in 
this way, instead of taking it by the higher 
price for the machines has he exceeded his 
exclusive right to make, sell and use his 
patented machines ? 


“The market for the sale of such articles 
to the users of his machines, which by such 
a condition he takes to himself, was a mar- 
ket which he alone created by the making 
and the selling of the new invention. Had 
he kept his invention to himself, no ink 
could have been sold by others for use up- 
on machines embodying that invention. By 
selling it subject to the restriction he took 
nothing from others and in no wise restrict- 
ed their legitimate market.” 


Then he answers his question in the 


negative, and holds, apparently for the rea- 
son stated in the second of the two para- 





graphs quoted, that the mimeograph com- 
pany thus imposed a valid condition upon 


the sale of its mimeograph. 

The Chief Justice thought that the prin- 
ciple involved was so far reaching that a 
patentee could impose similar restrictions 
as to purchase of whatever the patented 
article was used in connection with, how- 
ever incidental the use of the patented ar- 
ticle might be. ‘Thus he illustrates his view 
of the reach of the decision by saying, that 
the inventor of a cooking utensil might re- 
quire that everything cooked in it should 
be purchased from the patentee. 


To us the ruling does not seem to carry 
the wide consequences the Chief Justice 
states, for, were such construction to be 
put on it, the second paragraph of the 
quotation would be worse than useless, as 
its tendency would be to create confusion. 


Justice Lurton means, we think, that 
just as the inventor has exclusive rights in 
his invention, so too he has what is inci- 
dental to that right—the market in things 
that his invention creates. If he does 
mean this, the illustration the Chief Justice 
gives is wide of the mark. 

But is the proposition true, as severely 
limited as any one may claim the ruling to 
be? 

There is an indefiniteness about the 
proposition which argues against its cor- 
rectness, especially as the basis of the in- 
cidental right rests upon a privilege in dero- 
gation of common right. ‘The exclusiveness 
of right in a patentee is a curb or limitation 
upon private right permitted by state pol- 
icy for the encouragement of a class. The 
rule for construing public grants liberally 
in favor of the public and strictly against 
grantees should apply to patentees. 

It is true it has been held, that both the 
patent and the statute must be construed 
liberally, but, as we understand prior de- 
cision in the supreme court, this has not 
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been held otherwise than as meaning that 
patentability of useful inventions is encour- 
aged by the statute and fullest protection 
guaranteed to what is patented. 

But the strictness alluded to is that noth- 
ing goes with a patent other than the right 
of exclusiveness in ownership of that class 
of exclusiveness in ownership of the right 
to make a certain article. 
The law creates a fact which might exist 
independently of law. Thus we will sup- 
pose that one individual of all the world 
has a peculiar seed and he thereby is the 
producer of the only cereal of its kind in 
the When 


rives he gathers and saves for himself all 


world. the harvest time ar- 


of the seed that is not ground. 


In the land of that cereal’s growth there 
is a law against monopoly. It cannot touch 
the right of this owner to sell for what 
price he pleases or for refusing to sell. 
But can he impose conditions upon selling 
such as that the cereal must be cooked in 
a kind of ware that is more suitable for 
cooking it than any other ware, and this 
ware must be purchased from him? 

Here is a case where his cereal creates 
a market for his ware. We will say the 
ware is wholly unsuited for cooking all or 
any other foods, but other ware may be 
used for cooking this cereal. though not so 
well adapted therefor. 

This owner, then, does something more 
than gather an incidental benefit from a 
market in a singular ware by means of a 
He 


stalls the market in other things by means 


singular product. retards or fore- 


of a monopolistic power. He keeps other 
ware out of the market. 
A patentee is certainly not in better situ- 


ation than any other owner, so far as at- 


taching conditions to the use of what he 
sells is concerned. ‘The real question is 


however, whether a condition attached is 


enforceable, as being or not against public 





policy. If the condition favors monopoly, 
ought it not to.be void? 

Suppose for example the inventor of a 
certain kind of gun were to require a pur- 
chaser to agree to use it, at all seasons in 
the year, in the hunting of game, whether 
the law prescribed closed seasons or not. 
Would the 


solutely 


condition not be deemed ab- 
void, whether its performance 
could be shown to be advantageous to the 
inventor not? 


itself. 


rT* > 
or The question answers 


This suggests, therefore, that as this gov- 
ernment has since the enactment of the 
Sherman law had an anti-monopolistic pol- 
icy, whatever the incidental reach of an in- 
ventor’s patent before that, it can acquire 
nothing now in opposition to that policy. 
If the statute prior to that law carried this 
incidental power, has it not been curtailed 
in the way of repeal by implication? 

If this be not so, then how is Congress 
going to affect patents already granted? 
The grant of a patent is by constitutional 
authority, but we will assume that Con- 
gress may, in the regulation of interstate 
commerce, denounce trusts and monopolies, 


Has 


patents in 


and therefore override vested rights. 
it not already circumscribed 
their incidental powers by the Sherman 
act? 

If it is not through regulation of inter- 
state commerce that the limit of a patent 
may also be prescribed, then past patents 
carry with them vested rights in all the in- 
cidents patent statutes intended to confer. 


The decision, however. does not look 
nearly so portentous to us as :t does to 
the chief justice. But. if he is right, why 
and other “trust 


busters” lain dormant, when, as. Justice 


have attorneys general 


Lurton says, this ruling is merely affirm- 
ance of “a long line of judicial decisions by 
circuit of ap- 


courts and circuit courts 


peal?” 





WilhA 





or 
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NOTES OF IMPORTANT DECISIONS 


MUNICIPAL CORPORATIONS—LIABILITY 
FOR CAUSING OR PERMITTING BLAST- 
ING NEAR STREET.—The Virginia Supreme 
Court of Appeals held a city not liable for 
the negligence of its agents in blasting rock 
in a quarry in the vicinity of a street upon 
two grounds, one tnat near-by blasting is not 
a defect in a street and the other that carry- 
ing on this blasting for a public purpose “was 
not a positive or ministerial duty, but a gov- 
ernmental, legislative and discretionary duty, 
for which the city cannot be held liable.” 

A dissenting opinion disputing the sound- 
ness of the proposition that a city is not free 
from liability as to what in the vicinity of a 
street makes it unsafe for travel, says the 
other position involves “the incongruity, that 
if a city suffers a third party to operate a 
quarry in a negligent manner so near to one 
of its streets as to inflict injury upon a trav- 
eler thereon, it is liable in damages, yet, if 
it does the same act by its own servants it is 
not liable. A course of reasoning which leads 
to such result can hardly be sound.” 

We doubt whether the postulate in the dis- 
sent is sound, and, even if it is, it would have 
to be shown very clearly that a danger in 
the vicinity of a street is quite apparent and 
imminent, and stronger proof to show notice 
to the city would have to be made than in re- 
spect to a defect or obstruction in a street. 
Even, however, if the postulate be conceded 
there is no necessary incongruity in the hold- 
ing, if the excerpt taken supra from the ma- 
jority opinion is correct. If a city must stop 
in the performance of a governmental duty 
because it cannot be pursued without danger 
to street travelers, then denizens of a city do 
not owe anything to the situation in which 
they have placed themselves. 

But, if that governmental 
herently 


work is in- 
dangerous to street travelers, We 
may conceive that the city owes a particular 
duty to each street traveler and should warn 
him. This, greatly different 
from careless acts by servants in the perfor- 
ance of a governmental duty. 


however, is 


For example 
if this blasting, 65 feet away from the street, 
Was not a nuisance per se, in the sense of its 
being a plain danger to street travelers, then 
the city was not liable in failing to warn in 
regard to it, and, if it was governmental 
Work, the negligence of agents in its perfor- 
mance did not visit liability on the city. 


There seems here suggested a nice distinc- 





tion between the nature of a city’s acts in 
constructing a street and in maintaining it, 
and that is that acts of agents in the former 
impose no _ liability, while non-action by a 
city as to the latter does. 





COMMERCE—RUNNING WATER AS AN 
ARTICLE OF INTERSTATE COMMERCE.— 
The Supreme Court of Nebraska distinguishes 
between gas and water as to control of the 
state over the same on being or not articles 
of commerce, or rather it is more accurate to 
say the distinction is between gas and a run- 
ning water, for water as water—especially if it 
contain mineral properties might be an article 
of commerce. Kirk v. State Board of Irriga- 
tion, 134 N. W. 167. 

The particular ruling in this case as shown 
by syllabus decision was: “In granting the 
right to appropriate water of a running stream 
for power puposes it is within the discretion 
of the state, through its proper officers to limit 
the rights granted so as to prevent the trans- 
mission or use of the power beyond the con- 
fines of the state. Such limitation does not 
violate the federal constitution as interfering 
with interstate commerce.” 

Gas has been held to be an article of com- 
merce when reduced to possession and may be 
transported, but the water of a running stream 
is likened to wild game as to which the court 
cites Geer v. Connecticut, 161 U. S. 519, sus- 
taining the constitutionality of a statute pro- 
hibiting transportation outside of the state of 
game lawfully killed in the open:season. It 
was said that ownership so far as game was 
capable of ownership was in the state and it 
might transfer either full or qualified owner- 
ship to another as it saw fit. 

The court, therefore, thought that the right 
to use power from a running stream might be 
acquired from a state fully or in a qualified 
way. 

We scarcely venture to say whether the su- 
preme court would apply the ruling in the 
yeer case as indicated or not. There is no° 
telling what the court will say when a state 
attempts to lay impious hands on the horns 
of the altar of interstate commerce. The two 
divinities in federal decisions are interstate 
commerce and police power and the greater 
of these is the former. 

It might say it is so intensely grievous on 
the part of a state to interfere with interstate 
commerce that its right to contract as to its 
own should be more severely restricted than 
is that of an individual. 




















226 CENTRAL LAW JOURNAL. 





No. 13 








CONSTITUTIONAL INTERPRETA- 
TION AND LIMITATION AS AP- 
PLIED TO LAWS LIMITING THE 
HOURS OF LABOR. 


The passing of laws by the legislative 
bodies of the several states, fixing the 
hours of labor of men, generally known as 
“Eight-Hour Laws,” has led to the passing 
of laws in some of the states with the pur- 
pose of fixing the hours of labor of women. 

By far the question of greatest import- 
ance involved in a discussion of any of 
these cases is one of constitutional limita- 
And in this par- 
ticular discussion we are to inquire as to 


tion and interpretation. 


whether or not a different rule of interpre- 
tation will be applied to these enactments 
as they affect the constitutional rights of 
men and women. As applied to men, the 
courts have very generally disapproved of 
them. 

The fourteenth amendment to the Con- 
stitution of the United States provides that: 
“All persons born or naturalized in the 
United States and subject to the jurisdic- 
tion thereof, are United 
States and of the state wherein they re- 
side. No state shall make or enforce any 


citizens of the 


law which shall abridge the privileges or 
immunities of citizens of the United States; 
nor shall any state deprive any person of 
life, liberty or property without due pro- 
cess of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws.” 

And the state constitutions hewing to the 
line of authority and limitation found in 
words of the supreme law of the land, 
guaranty equality before the law to all; 
with no special privileges and the inviola- 
bility of the contract relation. Holding no 
restraint over any of the citizens thereof 
to engage in any lawful occupation. As 
Judge Cooley puts it, giving to ‘ 
son the liberty to pursue any lawful calling 


‘every per- 


and to do so in his own way, not encroach- 
ing on the rights of others. 


right cannot be done away 


This general 
vith. The 





doubt might arise whether a regulation 
made for one class of citizens, entirely 
arbitrary in its character, and restricting 
their rights, privileges or legal capacities 
in a manner before unknown to the law, 
could be sustained, notwithstanding its gen- 
erality. To forbid to an individual, or a 
class, the right to the acquisition or enjoy- 
ment of property in such manner as should 
be permitted to the community at large, 
would be to deprive them of liberty in par- 
ticular of primary importance to their pur- 
suit of happiness.” 

The most of the states have removed the 
old common law disability from women and 
they are now permitted to pursue any law- 
ful business or profession, the same as men, 

Any fair construction of constitutional 
provisions makes it apparent that woman is 
a citizen of this country and of this or that 
And she is not 
disqualified by reason of her sex 


state, as the case may be. sh 
from fol- 
lowing any lawful business, vocation or 
profession. And that she is entitled to all 
the privileges and immunities accorded in 
the constitution to man, except, perhaps, 
the right to vote, and even for that, author- 
ity may yet be found to exist in the spirit 
of the law. 

Two cases recently decided in the courts 
of West Virginia and Illinois, serve to i+ 
lustrate the different arguments in the in- 
terpretation of constitutional provisions re- 
lating to this matter. In the former case 
the West Virginia court? discussed the con- 
stitutional rights of men, saying: “The 
property which every man has in his own 
labor, as it is the foundation of all other 
property, so it is the most sacred and in- 
violable. The patrimony of the poor man 
lies in the strength and dexterity of his 
own hands; and to hinder him from em- 
ploying these, in what manner he may think 
proper, without injury to his neighbor, 1s 
a plain violation of this most sacred prop- 
erty. It is equally an encroachment both 


(1) Cooley’s Constitutional Limitations. 


(2) West Virginia v. Goodwin, 6 L. R. A. 
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upon the just liberty and rights of the 
workman and his employer, or those who 
might be disposed to employ him, for the 
legislature to interfere with the freedom of 
contract between them, and at the same 
time prevents the other from employing 
whom he pleases.” 

The Illinois court, in a somewhat noted 
case,= speaking for the rights of women, 
under similar constitutional provisions, 
makes use Of this language and argument 
in upholding an act of the state legislature 
limitating the number of hours to eight, in 
any day or forty-eight hours in any one 
week, during which any female may be 
employed in any factory or workshop: 
“The act is not based upon the theory that 
the manufacture of clothing, wearing ap- 
parel and other articles is an improper oc- 
cupation for women to be engaged in. It 
does not inhibit their employment in fac- 
tories or workshops. On the contrary, it 
recognizes such places as proper for them 
to work in by permitting their labor therein 
during eight hours of each day. The ques- 
tion here is not whether a particular em- 
ployment is a proper one for the use of 
female labor, but the question is whether in 
an employment which is conceded to be 
lawful in itself and suitable for women to 
engage in, she shall be deprived of the right 
to determine for herself how many hours 
she can and may work each day.” 

Further on in the opinion of the court, 
written by Justice Hand, after pointing out 
the physical differences between men and 
women and the human values at stake; the 
importance of family responsibilities, of 
household cares and of future motherhood 
as distinguishing characteristics of the sex- 
és requiring a different rule of interpreta- 
tion in such cases, within the police power 
of the states, the court concludes: “What is 
known to all men and what we know as 
men, we cannot profess to be ignorant of 
as judges. It would seem obvious that 
legislation which limits the number of hours 


(3) Ritchie v. People, 155 Till. 98, 29 Law 
Rpts. An., 79. 





in which women shall be permitted to work 
to ten hours in a single day in such employ- 
ments as are carried on in mechanical estab- 
lishments, factories and laundries, would 
tend to preserve the health of women and 
insure the production of vigorous offspring 
by them and would directly conduce to the 
health, morals and general welfare of the 
public, and that such legislation would fall 
clearly within the police power of the 
state.” 

The court in this Illinois case met the 
argument of class legislation, so often 
raised in these cases, with the statement 
that since the introduction of improved ma- 
chinery into mechanical establishments, 
factories and laundries that set the pace 
of the work to be done by all alike, no 
special class is created by such legislative 
enactment, but rather the limits of an al- 
ready existing class clearly different from 
mercantile establishments, hotels and res- 
taurants. 

The Supreme Court of the United States* 
has already upheld a similar enactment of 
the legislature of the State of Oregon, bas- 
ing an exhaustive opinion upon the power 
of the state in all matters of police regula- 
tion. : 

In the interpretation of these constitu- 
tional provisions do women stand in a dif- 
ferent attitude before the law than men? 

The federal Supreme Court, in a former 
case,®. held a law providing that no laborer 
shall be required or permitted to work in 
bakeries more than ten hours in any one 
day, or sixty hours in any week, was not a 
legitimate exercise of the police power of 
the state in so far as such law applied to 
men, but was all unreasonable, unnecessary 
and arbitrary interferences with the right 
and liberty of the individual to contract in 
relation to his labor, and as such was in 
conflict with the Constitution of -the 
United States. 

In the Oregon case referred to above, 


(4) Miller v. State of Oregon, 12 Law Ed. 
412 U. S. Supreme Court Rpts. 


(5) Lochner v. New York, 198 U. S. 45. 
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however, the federal Supreme Court passed 
squarely on tie constitutionality of such la- 
bor laws, when they involve the personality 
and peculiar privileges of women. The 
question in this Oregon.case involved a 
state law designed to prohibit, under pen- 
alty, the employment of women in laun- 
dries for more than ten hours in any one 
day. As noted in this discussion above, the 
opinion of the court holding such legisla- 
tion constitutional was founded on the in- 
herent power of the state to pass all neces- 
sary laws to insure the public health and 
moral welfare of its citizens. This opinion 
contains the following declaration of the 
principles involved: 

“That woman's physical structure and 
the performance of maternal functions 
place her at a disadvantage in the strug- 
gle for subsistence, is obvious. This is 
especially true when the burdens of mother- 
hood are upon her. Even when they are 
not, by abundant testimony of the medical 
fraternity, continuance for a long time on 
her feet at work, repeating this from day 
to day, tends to injurious effects upon the 
body, and as healthy mothers are essential 
to vigorous offspring, the physical well- 
being of women becomes an object of pub- 
lic interest and care in order to preserve 
the strength and vigor of the race. 

Differentiated by these matters from the 
other sex, she is placed in a class by her- 
self, and legislation designed for her protec- 
tion may be sustained even when like legis- 
lation is not necessary for men and could 
not be sustained.” 

For the reasons above, and without in 
any degree questioning the force of the 
opinion of the court in Lochner v. New 
York, above referred to, the court sus- 
tained the constitutionality of the Oregon 
law, 

This declaration of constitutional inter- 
pretation coming from the highest legal tri- 
bunal in the land seems to establish the 
proposition beyond a doubt that a different 
rule of interpretation must be applied to 


differentiate between woman’s and man’s | 





rights and privileges under these cardinal 
constitutional provisions, 

Under a recent act of the California legis- 
lature, providing that “no female shall be 
employed in any manufacturing, mechan- 
ical or mercantile establishment, laundry, 
hotel or restaurant, or telegraph or tel- 
e} hone establishment or office, or by any 
express or transportation company in this 
state more than eight hours during. any 
one day or more than forty-eight hours in 
one week. The hours of work may be so 
arranged as to permit the employment of 
females at any time so that they shall not 
work more than eight hours during the 
twenty-four hours of one day or forty- 
eight hours during one week; provided, 
however, that the provisions of this section 
in relation to the hours of employment shall 
not apply to nor affect the harvesting, cur- 
ing, canning or drying of perishable fruit 
x vegetables.” 

This is pioneer legislation along this line 
as it relates to women in California. The 
supreme court of the state has not yet been 
called upon to pass upon such questions as 
are here presented. In a recent case® the 
court has clearly intimated its position on 
this subject where the question relates to 
man and the public health, safety and mor- 
als of the people are not concerned. This 
is the language of the California court: 

“Where the profession or business is not 
dangerous to the public, either directly or 
indirectly, it cannot be subjected to any po- 
lice regulation whatever, which does not 
fall within the power of taxation for rev- 
enue. It appears, therefore, that the due 
exercise of the police power is limited to 
the preservation of the public health, safety 
and morals, and that legislation which tran- 
scends these objects, whatever other jus- 
tification it may claim for its existence, can- 
not be upheld as a legitimate police regula- 
tion.” 

It may be fairly presumed from the lan- 
guage of the court in this case that the 


(6) 4 Parte Dickey, 144 Cal. 237 
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California court would live up with the 
courts of other states holding that such 
iegislation is against the rights and priv- 
ileges guaranteed in the federal and state 
constitutions to the people when the same is 
applied to man. 

A superior court judge in 
County, California, has held the recent act 
of the legislature of that state, limiting 
the hours of labor, as above set forth in 
3ut this par- 


Riverside 


these pages, unconstitutional. 
ticular court, in a somewhat verbose opin- 
ion, admits the constitutionality of the law, 
in respect to women, when subjected to the 
police power of the state, but at some time 
holds the doctrine of class legislation inter- 
venes in that portion of the law particular- 
ly referring to hotels. So that notwith- 
standing the opinion of the Supreme Court 
State of 
Oregon,’ in which the court differentiates 


of the United States in Miller v. 


women from this taint of special legislation, 
for obvious reasons, and puts them in a 
class by themselves, the judge of the su- 
perior court of Riverside County paves the 
way for an ultimate passing upon this 
California law by the Supreme Court there- 
of. Percy L. Epwarps. 
Upland, Cal. 


(7) Miller v. State of Oregon, supra. 








CHITTY’S LIMITATIONS—THE FIAT 
SCHOOL REVIEWED. 
Ei. 

As stated in the preceding letter,1 Chitty 
and his followers make no mention of the 
Prescriptive constitution, not even of those 
universal principles that are of necessity in- 


volved in operating a court under a constitu-' 


tional government. Naturally they viewed 
Procedure as a local or fiat establishment; 
they can be cited to support the view that 
the judicial department is at the mercy of the 
legislative, and so we conclude they were not 
800d constitutional lawyers, or familiar with 
the “division of state power”; and so it ap- 
bears that they did not perceive the funda- 


4) 74 Cent. L. J., 99-102. 





mental principles of government in procedure. 
Nowhere did they make room for constitution- 
al law and its requirements in procedure. 
There is constitutional law involved in operat- 
ing every department of state power; and the 
operations of the judicial department are per- 
vaded with the prescriptive constitution. The 
maxims already quoted and explained are illus- 
trations of this; also Audi alteram partem and 
its cognate maxims, “due process of law” and 
all its maxims and cases are involved; thus 
jurisdiction is involved. Chitty and his fol- 
lowers, omitted all mention of these profound 
principles of procedure. 

A careful reading of the texts of these au- 
thors will show that they did not write from 
the dictates of broad universal principle, but 
that they relied upon some case or‘some dic- 
tum or some statute for their texts. Chitty 
never spoke independently of a case or a stat- 
ute. He quotes the statute of jeofails more 
than one hundred times, but not once does he 
mention the all-pervading maxim like De non 
apparentibus et non evristentibus eadem est 
ratio (what is not juridicially presented can 
not be judicially considered, determined or 
decided);2 nor Frustra probatur quod proba- 
tum non relevat;3 nor Verba fortius accipiun- 
tur contra proferentem.t This latter universal 
rule of pleading, and of construction, is empir- 
ically treated by Chitty and his followers. He 
subjects it to the statute of jeofails; and he 
treats, likewise, the substance required by the 
state as a silent third party in procedure. In- 
deed, he does not perceive the mandates of the 
state for the coram proceeding; nor 
does he perceive the grounds of the general 
demurrer always attending and always in- 
cluded in every motion, every objection and at 
all stages of a proceeding. 


judice 


To illustrate we will quote from chapter X, 
Chitty’s Pleading: “Defects of Pleading, When 
and How Aided.” First, by pleading over 
(here follow five paragraphs that should be 
read in connection with the maxim Consensus 
tollit errorem.)5 He correctly states that all 
matter of form is waived without apt, prompt 
and certain objection, Consensus tollit error- 
em. Also, he states “With regard to defect in 
substance, it seems that it cannot be impliedly 
cured by the mere effect of pleading over 
thereto; therefore, if the defendant plead ac- 


(2) See 14C. L. 
(3) Supra, p. 101. 
(4) 74 C. i. dp 201. 

(5) Broom's Maxims, pp. 


J... 201. 


135-138, (8th Ed.). 
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cord, and do not show satisfaction, and the 
replication merely deny the agreement, this 
traverse cannot cure the fault in the plea, 
namely, the omission to show a satisfaction to 
the plaintiff in regard to the cause of action. 
if, however, the adverse pleading erpressly ad- 
mit the fact which ought to have been stated 


in the defective pleading, and which is sub- 
stantially incorrect in omitting ict, the error 


becomes, it seems, immaterial; as in the in- 
stance before put of a declaration in trespass 
for taking goods, omitting to show any title 
to or possession of the goods, and the plea ad- 
mitting the defendants’ And we 
have seen that if a declaration incorrectly set 
forth a deed, the variance is aided if the defen- 
dant set out the deed in oyer, and plead non 
est factum.” 

Now, overlooking minor objections, and the 
many citations to a digest for authority, we 
have to object to Chitty’s law. And be it said, 
he somewhat doubts it himself, for he states 
as is his frequent custom, that “it seems.” 
Having correctly stated that the certainty re- 
quired in pleading is the same in both civil 
and criminal cases,? how could he consistently 
make the above statement? If an indictment 
omitted a material allegation, could it be sup- 
plied from elsewhere? If pleadings confer jur- 
isdiction upon a then may the court 
proceed without jurisdiction until it is gained 
by some post acquisition? Compare 
the above with Story’s Equity Pleading,’ also 
with the maxims above quoted and explained;9® 
also with the requirements of the rule of evi- 
dence, “what ought to be of record must be 
proved by record and by the right record.”10 
And further, let us ask, if the above statement 
of Chitty be correct, then what becomes of 
the rule that, “the general demurrer searches 
the entire record and attaches to the first 
fault.”11 Looking at the above from the view- 
point of certainty, who will deny that the in- 
dictment, the bill in equity and the complaint 
(or petition) under the code, must each pre- 
sent a “Cause of action” within its own four 
corners? 

And here let us ask whether the answer or 
plea may not be held to import all the facts if 
it can be held to import one? If one essential 


possession.¢ 


court, 


mortem 


(6) Ante, p. 671. 

(7) 1 Chitty’s Pl., 213-214. 

(8) Sections 10, 25, 28. 

(9) 74 Cent. L. J., p. 101. 

(10) Secs. 218-231, Hughes’ Equity In Pro- 
cedure. 

(11) 1 Chitty’s Pl, p. 668. 








link can be supplied, certainly all can be. [If 
such reasoning be correct, then no petition at 
all is needed. : 

That such a conclusion is the logical result 
orf Chitty’s reasoning is shown by the fact that 
in the theory of the case states, a “cause of 
action” need not appear from the pleadings at 
all, but may appear from irrelevant evidence, 
or from argument, or other forensic conduct, 
In other words, the theory of the parties 
which crops out at the trial, is substituted for 
the pleadings. In this way all certain basis 
for the application of the doctrines of res ad- 
judicata is destroyed. In Ex parte Egan 
a disbarment proceeding, the court found the 
facts which would support an indictment for 
criminal libel, still it refused to proceed for 
such an offense because there was no indict- 
ment. This court set a limit to the theory of 
the case and to aid it by pleading over, by ap- 
plying the maxim de non apparentibus above 
quoted. Mr. Chitty on the contrary, can be 
cited to the point that a subsequent pleading 
can supply an antecedent one, and this, too, 
in violation of the state’s maxim quod ab initio 
non.valet intractu. temporis non convalescit, 
(What is void in the beginning can not be 
cured by waiver, consent or lapse of time). 
These maxims are repeated in the criminal 
law, in equity and in code states. But they are 
disregarded where Chitty and his followers 
are respected and, of coursé, in the theory-f- 
the-case states. 

It is our position that the above maxims can 
not be disregarded without making of pro- 
cedure a mass of conflicting decisions and of 
changeful statutes. In other words: There can 
be no logical, or philosophical procedure when 
Chitty and his followers are taken as author- 
ity. To illustrate: Look at Illinois and its 
adjacent states, in which these supposedly 
high authorities have led.13 

Consider the maxim consensus tollit error- 
em as discussed in Hughes’ Equity in Proce- 
dure which quotes the following, from 1 Chit- 
ty, page 673: 

“The second mode by which defects in plead- 


(12) 24 8. D. 301. 

(13) See “Glimpses At Illinois,”’ 43 Chicago 
Legal News, May 6, 1911, et seq. Read Secs. 
506-608 Pom. Code Remedies, which follows 
Chitty; also a review of these sections in 44 
Chicago Legal News, Nov. 18, 1911, et seq. See, 
also, Dunnel’s Minnesota Pleading, which fol- 
lows Pomeroy; Bryant’s Wisconsin Pleading, 


which closely follows Stephens. Read these ref- 
erences in connection with the maxims above 
quoted and the facts will appear. 
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ings may be, in some cases, aided, is by intend- 
ment after verdict. The doctrine upon this 
subject is founded on the common law, and 1s 
independent of any statutory enactments. (See 
1 Saund. 228, n. 1); the general principle up- 
on which it depends appears to be thaf where 
there is any defect, imperfection or omission, 
in any pleading, whether in substance or form 
which would have been a fatal objection upon 
demurrer, yet if the issue joined be such as 
necessarily required, on the trial, proof of the 
facts so defectively or imperfectly stated or 
omitted, and without which it is not to be 
presumed that either the judge would direct 
the jury to give, or the jury would have given 
the verdict, such defect, imperfection, or omis- 
sion, is cured by the verdict.”14 

The misleading expression as to substance 
has proven very mischievous, especially where 
the above expression is reaffirmed by statute. 
It seems that authors and courts preferred the 
errors of Sergeant Williams to the sound law 
expressed by Story above referred to. The 
authorities cited by Sergeant Williams do not 
support his statement that substance can be 
waived. We further quote: 

“The expression cured by verdict signified 
that the court will, after a verdict, presume or 
intend that the particular thing which appears 
to be Gefectively or imperfectly stated or omit- 
ted in the pleading, was duly proved at the 
trial. And such intendment must arise, not 
merely from the verdict but from the united 
effect of the verdict and the issue upon which 
such verdict was given. On the other hand, 
the particular thing which is presumed _ to 
have been proved must always be such as can 
be implied from the allegations on the record, 
by fair and reasonable intendment. And on 
the other hand, a verdict for the party, in 
whose favor such intendment is made, is indis- 
pensably necessary, for it is in consequence of 
such verdict, and in order to support it, that 
the court is induced to put a liberal construc- 
tion upon the allegations on the record.”15 

“Thus, if to a declaration on a bill of ex- 


(14) This passage is quoted from Sergeant 
Williams in note to Stennell vy. Hogg, 1 Wm. 
Saunders, 226-228, 85 Eng. Reprint. Also quot- 
ed in Stephens PL, p. 149, Hughes’ Equity In 
Procedure, Section 117; Heard’s Civil Pleading, 


113; 1 Gr. Ev., s. 19; also in Broom’s Maxims, 
in relation to Jackson y. Pesked; also frequent- 
ly in Illinois, 173 Ill. 105; also in Code States. 
Roper vy. Clay, 18 Mo. 383, 59 Am. Dec. 314; 
Daniel v. Holland, 4 J. J. Marsh, 20, quoted 59 
Am. Dec. 318; Bliss Code Pl. 441, 442; Pom. 
Code Rem., 446, et seq. 
(5) 4 Chitty Pl., p. 673. 
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change the plea improperly states that there 
was no consideration, without stating the cir- 
cumstances with particularity, yet if the plain- 
tiff reply, after verdict, the defect in the plea 
will be aided. So the decision in Humphreys 
v. Pratt, in House of Lords, turned on the 
ground that the verdict aided the defect.” 

“It is obvious that the doctrine now under 
consideration does not apply to the case of a 
judgment by default. Such a judgment affords 
no ground for raising any intendment in fav- 
or of the plaintiff; it admits such facts only 
as are actually alleged and there is no neces- 
sity for the plaintiff proving any further.” 

This, of course, is inconsistent with the first 
quotation, concerning the waiver of defects of 
substance. If Chitty had understood consensus 
tollit errorem, also omnia praesumuntur rite 
and ut res magis valeat quam pereat, the above 
quotations would not have been written. Noth- 
ing more is involved in them than the well- 
known rule of construction on the general de- 
murrer, ut res magis valeat quam pereat. Let 
us illustrate thus: If it be alleged that defen- 
dant delivered a note to plaintiff, a copy of 
which is as follows (copy of note) and omits 
the allegations, that the defendant made, er- 
ecuted and delivered, on general demurrer the 
pleading ought to be sustained. It is only vul- 
nérable to a special demurrer (motion under 
codes), for defect of form. The general allega- 
tion in the pleading includes the less. Omne 
majus continet in se minus. And so it should 
be held in all pleadings, civil or criminal.16 

And it is simply absurd to say that the same 
liberal rule would not apply in case or a de- 
fault; that hé who fails to appear stands in a 
better light than he who does. Atl there is 
about it is this, that matter of form is waived 
if passed without prompt, apt and certain ob- 
jection. Consensus tollit errorem. Atter waiv- 
ing a formal defect for an instant only, it is 
gone forever. But even after waiver of formal 
defects, the grounds of the general demurrer 
remain, and may be raised at all stages of the 
proceedings, even on collateral attack, and up- 
on questions of res adjudicata. The ground of 
the general demurrer is substance; it relates 
to the substantive rights of the government or 
state in procedure; the right of the state de- 
pends upon the coram judice proceeding. The 
codes expressly provide that jurisdictional de- 
fects are not waived by filing an answer; and 
such is the practice in equity. The expressions, 
aider by pleading over, by verdict and by the 


(16) Dobson v. Campbell, Lead. Case 232a, 3 
Hughes’ Gr. & Rud. 
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statute Sub- 
it can not be waived; the 
mandate of the state requires it, and the inter- 
ests of the state can not be waived by parties 
litigant.17 


of jeofails, are very misleading. 
stance must appear; 


The statute of jeofails applies to form only; 
Would a defen- 
indictment 


it does not atfect substance.1s 


dant’s name be supplied into an 
or information? 

To say that substance can be waived is to 
say that the general demurrer can be waived; 
and to say this is to say that pleading can be 
waived; and to say that pleading can be waiv- 


ed is to say that a court could dispense with 


the record, and to say this is to say that a 
court is not bound by its record for the reason 
that there need be no record to bind the 
court. To say that there need be no record to 


bind the court, and to define the particular sub- 
ject-matter upon which the court may exercise 
that the court may 
exercise its powers in an undefined manner as 
whim, arbitrariness may dictate. 
And so it is in the theory-of-the-case’ states. 
There is no greater bulwark of freedom and 
protecticn than is perceivable in the functions 
of pleading and the mandatory record. There- 
fore, to say that substance can be waived is to 
say that fundamental rules of judicial proce- 
dure can be emasculated by waiver. 


its jurisdiction is to say 


caprice or 


If we en- 
large the operation of Consensus tollit errorem 
beyond the province accorded it by the Roman, 
English and federal theory, we distort theories, 
pervert procedure, and jumble pinciples. To 
justify these conclusions, look at the cases 
from the theury-of-the-case states. 

In the light of the above, what shall be said 
of Sergeant Williams’ view that substance can 
be waived Looking from the philosophy of 
Consensus tollit errorem, let us ask if Chitty 
understood it, when he wrote his chapter ten. 
Can it be denied that Chitty viewed Procedure 
as a local and fiat establishment? Also that 
he viewed criminal procedure and equity pro- 
cedure as individualized subjects. In Equity 
Procedure there is no verdict; but nevertheless 
the doctrine of waiver or aider applies in 
Equity as at law. The philosophy is the same. 
Story laid down identically the same rule in 
Rushton v. Aspinal and in Jackson v. Pesked.20 


(17) Bliss Code Pl., 435-443. 

(18) C. & A. R. R. v. Clausen, 173 Ill. 100; 
Clark v. Dillon, 97 N. Y. 370; see these cases 
cited and discussed in Hughes’ Equity In Pro- 
cedure. 

(19) See Rushton v. 
3 Gr. & Rud. 

(20) Bliss Code Pl. 


Aspinall, Lead. Case 5, 


435-443. 





Anyone familiar with the maxim Consensus 
tollit errorem can see in Chitty’s Chapter Ten, 
but. illustrations of one and the same thing. 
He is treating the maxim Consensus tollit err- 
orem, but his treatment shows he did not know 
it. It is our position that substance can not 
be waived in any way (that the ground of the 
general demurrer can not be waived); that 
only formal matter can be waived, and that 
this waiver must be viewed from the philoso- 
phy of Consensus tollit errorem; and that the 
expression, aider by pleading over is often a 
bungling statement of the doctrine; and gen- 
erally “aider by verdict” is more so; and that 
the statute of jeofails simply reaffirms the old 
law, and Judge Bliss might as well have so 
stated plainly. And we think Chitty overem- 
phasized the influence of the statute through- 
out his work. He minimized fundamental law 
and magnified the statutes; and his followers 
have done likewise. 

EDWARD D’ARCY. 

St. Louis, Mo. 








MONEY RECEIVED—REWARD. 


CLAXTON v. KAY & NORTHCUTT. 





Supreme Court of Arkansas, January 1, 1912. 
142 S. W. 517. 
If plaintiff was in fact entitled to a reward 


offered by the county court of a county for the 
of criminals, he could recover it as 
in an action for money received from persons 
to whom it was erroneously paid by the county 
under the belief that they were entitled thereto. 

FRAUENTHAL, _J.: This was a_ suit 
brought by B. F. Claxton, the plaintiff below, 
to recover a reward to which he claimed he 
was entitled, and which had been paid to the 
defendants. In the complaint it was in sub 
stance alleged that in 1909, one John Whit 
son was assassinated in Fulton county, and 
there was a great desire upon the part of the 
people of the county to bring to justice the 
perpetrators of the crime, who were at that 
time unknown. The county court of said 
county thereupon appropriated and set apart 
the sum of $500 as a reward, to be paid for the 
arrest and conviction of the murderers. It 
was further alleged that the plaintiff then 
went to work to ferret out the perpetrators of 
the crime, and finally discovered witnesses 
and evidence which led to the apprehension 


conviction 
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and conviction of Roy and Anderson Turner 
as the murderers; and in effect it was alleged 
that the plaintiff had fully complied with the 
terms and conditions of said offer of reward 
and was entitled to same. It was further al- 
leged that the defendants were employed to 
and did prosecute said murderers of Whitson, 
and did use the witnesses and evidence obtain- 
ed and furnished by the plaintiff in said-pros- 
ecution, which resulted in their conviction of 
said crime; that the defendants thereupon 
wrongfully without right 
county court of said county for said reward, 
and received payment thereof; and in effect it 
that the defendants had without 
reward to which plaintiff 
entitled. By this action the 
recover judgment against 
the defendants for the amount of said re- 
ward, which they had received. A demurrer 
was interposed to the complaint upon the 
ground that it did not state facts sufficient to 
eause of action. This demurrer 
and, the plaintiff refusing to 
the cause was dismissed. 


and 


was alleged 
right 
was rightfully 
plaintiff sought to 


received the 


constitute a 
was sustained, 
plead further, 


upon the question as to 
error was committed in sus- 
taining a general demurrer to the complaint, 
it is the rule that, if the facts stated with 
reasonably deducible there- 
from constitute a cause of action, then the 
demurrer should be overruled. Cox v. Smith, 
$8 Ark. 371, 125 S. W. 4387, 137 Am. St. Rep. 
89, 


(2) Viewed in this way, the complaint in 
effect alleged that a reward was offered by a 
public agency for the arrest and conviction 
of the perpetrators of a public crime. Moved 
by this cause, the plaintiff performed the 
service in seeking for evidence and witnesses 
who had knowledge of facts that would lead 
to the discovery of the criminals and their 
conviction, and he had fully complied with the 
terms and conditions of the offer, and thereby 
had become entitled to the reward. The Ful- 
ton county court interposed no objection to 
Paying this reward to the person entitled 
thereto under the terms and conditions of the 
offer which it had made, but intended to pay 
it only to the person actually entitled thereto. 
At the time of paying the reward to defen- 
dants, it did so because it thought from their 
Tepresentations that they were entitled to re 
ceive it under the terms of the offer. But, 
from the allegations made in the complaint, 
it would appear that the defendants were not 
entitled to the reward, but as a matter of fact 


(1) In passing 
whether or not 


every inference 





applied to the 





and of right the plaintiff was alone entitled 
thereto. 

(3) The county court of Fulton county was 
in effect holding the amount of the reward 
for the person who, under the terms of the 
offer, was entitled to it. It raised no ob- 
jection as to its legal liability to pay to such 
person the reward, and in all probability, if 
it had known that there were other claim- 
ants than the defendants for the reward, it 
would have required the rival claimants first 
to establish their rights thereto before mak- 
ing payment to either. Although this was not 
done, the plaintiff can still assert his right in 
an action against the defendants, if he was in 
fact entitled to the reward and,the defendants 
received it without right. 

(4) It is urged that the order of the county 
court allowing said reward to defendants was 
in effect a judgment concluding the rights of 
all persons; but the plaintiff was not a party 
to that proceeding, and his rights cannot be 
affected by any action there taken. 

It has been held by some courts that an 
action will not lie for the recovery of a re- 
ward by the person entitled thereto against 
the person to whom it has been paid wrong- 
fully, through fraud or mistake. This rul- 
ing has been made upon the ground _ that 
no privity is shown to exist between the par- 
ties in relation to the money sought to be 
recovered. Sergeant v. Stryker, 16 N. J. 
Law, 464, 32 Am. Dec. 404. But other courts 
have held that the person -rightfully entitled 
to a reward may by action recover the same 
from one to whom it has been wrongfully or 
erroneously paid. Stevens v. Brooks, 2 


Bush (Ky.) 137; Williams v. Thweatt, 12 
Rich. (S. C.) 478. See, also, Dawson v. Gur- 
ley, 22 Ark. 381. 

This; we think, is the better and proper 


rule, and we are of the opinion that this is 
especially true where the reward is offered 
by a public agency; for in such case the fund 
is in effect held for the person entitled there- 
to, and, if one without right receives it, he 
will be liable to an action as for money had 
and received for the use of him who is actual- 
ly entitled thereto. 

Considering the facts alleged in the com- 
plaint, together with every reasonable infer- 
ence to be drawn therefrom, we are of the 
opinion that it states a cause of action, and 
that the demurrer thereto should have been 
overruled. 

The judgment is, accordingly, reversed, and 
the cause remanded, with directions to over- 
rule the demurrer and for further proceedings. 
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Note—Action Against Wrongful Claimant by 
True Claimant of a Reward—A diligent search 
has seeaiia few other cases than the principal 
case and those it cites where an action was 
brought by the person entitled to a reward 
against one to whom it has erroneously been 
paid, and as we shall see hereinafter in none of 
these cases, except the one opposed to the prin- 
cipal case, was the question discussed. 


In Sergeant v. Stryker, supra, the opinion con- 
cedes the breadth af an action for money had 
and received and that “it is justly compared to 
a bill in equity, but it is said that “broad and 
extensive as this action is, it has limits beyond 
which it ought not to go; and the great diff- 
culty is to prescribe those limits, and make them 
out by such specific and perceptible lines, as 
leaves the mind in no doubt or perplexity.” In 
deciding that the true claimant of a reward 
goes beyond these limits in suing one to whom 
a reward has been erroneously paid, the opin- 
ion says: “Suppose in the present case that 
Jones (the sheriff), instead of voluntarily pay- 
ing the fifty dollars to Sergeant and Harris, had 
denied their right to it, and refused to pay them, 
and that thereupon they had sued him and re- 
covered the money by judgment and execution 


at law, after a fair trial; will it be pretended, 
that Stryker, because he sets up an exclusive 
claim to the reward, instead of looking to the 
sheriff with whom he contracted, may at his 
own election, or by the suggestion of the sheriff, 
turn round and sue Sergeant and Harris and 
thus, for the benefit of the sheriff, compel them 


to try over again their rights to the money re- 
covered of him? And yet we must come to this, 
as it seems to me, if this action can be main- 
tained: for the plaintiff’s right of action, if he 
has any against these defendants, cannot depend 
upon the question, whether Jones paid them 
without suit, or whether he resisted the pay- 
ment until they compelled him to make it. * * * 
That the sheriff did not pay the money to them 
for Stryker he expressly testifies; nor did they 
profess so to receive it; but on the contrary, 
claimed it as their own. If then the law can 
raise any implication that the defendants received 
the money to and for the use of Stryker, it 
must be on the ground that they practiced a 
fraud on the sheriff. But I cannot well per- 
ceive how a fraud on one man can inure to the 
benefit of another; or how a fraud practiced en 
the sheriff can raise a promise to pay money to 
the plaintiff. * * * But, however unfair towards 
the sheriff the conduct of the defendants has 
been, they did not thereby get Stryker’s money 
—they got Jones’ money, and ex aequo et bono, 
they ought not to retain it from him—they are 
bound by the ties of natural justice and equity 
to refund it to him; and, in his favor, the law 
considers it in their hands as money received by 
them to his use—not to the use of any other 
person. The money that Jones paid to Sergeant 
and Harris was no more Stryker’s money, than 
it was the money of any other creditor of Jones; 
and if he had owed me fifty dollars for a horse, 
he might with the same propriety have turned 
me over to them for so much money received by 
them to my use, because he had paid so much 
money to them by mistake, which they were 











not entitled to, and which, if he had not paid to 
them, he would have paid to me.” 

One seeming fault about this reasoning is that 
there was no dispute between the sheriff and 
those to whom he paid the money, in respect to 
the existence of a debt. They dealt with each 
other upon the theory of a fund belonging to 
the rightful claimant. The sheriff stood to 
these claimants as a bailee, a position the three 
recognized. This fund was like a chattel and, 
certainly if the sheriff mistakenly had turned 
over to them a chattel, which they wrongly repre- 
sented to belong to them, there can be no doubt 
but the true owner could claim it or its value 
from them. Now it being money the sheriff 
turned over, it simply loses its earmarks but 
its value could be sued for against those who 
received it, not as a debt, but as a fund. This 
case cites no authority in its support, except it 
refers to cases which it attempts but unsuc- 
cessfully, we think, to distinguish, or if distin- 
guishable in fact, only upon the theory that an 
action for money had and received would not 
lie, which our reasoning suggests might be well- 
based, but the action instead should be trover. 

Thus it is said: “The case of Mason v. Waite, 
17 Mass. 560, does not help the defendant. There 
the identical money of the plaintiff was found in 
the possession of the defendant, who had got 
it unlawfully out of the hands of the plaintiff's 
agent.” But, if these defendants and the sheriff 
acted upon the theory, as above suggested, that 
this was a fund paid over to them as rightful 
claimants, then he was acting as a mere bailee 
of whomsoever was the rightful claimant. They 
took it as such and are estopped against assum- 
ing any other position. 

In O'Fallon vy. Boismenu, 3 Mo. 678, 26 Am. 
Dec. 678, the court admits the er aequo et bono 
rule and says: “This rule does not embrace a 
case where an assault and battery is committed, 
and the wrongdoer chooses to pay, what he con- 
siders a compensation to B, a mere stranger. 
In our opinion, this ‘payment neither discharges 
A, the wrongdoer, nor charges B, who receives 
the money, unless he receives the money by 
some authority from the injured party.” There- 


fore, the case at bar, which showed that a tres- 
passer collected rent, did not come under the 
rule. 

In Stephens v. Brooks, supra (wrongly re- 


ferred to as “Stevens v. Brooks”) the point as 
to the right of plaintiff to sue was not made 
and there was no discussion on this line. 

So also may it be said as to Williams v. 
Thweat, supra, but that case might have been 
sustained upon the theory of privity, because the 
reward was collected by a constable to whom 
the rightful claimant had turned over a fugitive, 
and the constable, as part of his defense, claimed 
he should share in the reward. 

In Dawson vy. Gurley, supra, there 
agreement for three persons to share in the re- 
ward and one collecting it refused to account 
to the others. The action was upon this agree- 
ment. 

The rule that one wrongly holding money of 
another holds same under an implied agreement, 
to account to the true owner ought to be suf- 
ficient for all purposes of privity in this kind of 
a case. There has never been what should 


was an 
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rightly be considered the payment of a debt, but 
the delivery of a fund to another upon a mistake 
of fact. li it were an honest mistake the re- 
ceiver would be deemed to assent to this when 
he receives the money. If it were a mistake of 
fact brought about by his fraud, he ought to be 
estopped irom setting this up in his defense. 
The opposing case proceeds upon the theory, 
that, as the sheriff would still be responsible to 
the rightful claimant, the relation of debtor and 
creditor exists, and it does seem that it is true 
he would be responsible. But this may not be 
the test, because’ as bailee sub modo he might 
be responsible for a negligent delivery and his 
very contract made him agree to turn over to 
the rightful claimant. He, in effect, says there is 
a fund awaiting such claimant. Claimants of 
that fund come as such and not as creditors. It 
is just as if the reward were a horse or an 
automobile and it was present awaiting the true 
claimant. 








CORRESPONDENCE. 
THE ROTARY MIMEOGRAPH CASE—SIMI- 
LARITY TO PREVIOUS DECISIONS OF 


THAT DELIVERED BY JUSTICE LURTON. 
To the Editor of The Central Law Journal: 

Sir: I write to say to you that the decision 
of the Supreme Court of the United States, 
which was delivered last Monday by Justice 
Lurton in the patent case, is not substantially 
different from what has been decided by lower 
federal courts in more than fifteen cases during 
the last fifteen years, 

The tirst case which involved the point was 
that of the Heaton-Peninsular Button Fastener 
Company against the Eureka Specialty Com- 
pany (77 Federal Reporter, 288), which was de- 
cided by the Circuit Court of Appeals for the 
6th Circuit on October 12, 1896. The judges who 
rendered that decision were Taft, Lurton and 
Hammond, the opinion of all of them being 
written by Judge Lurton. Since that time sub- 
Stantially the same point of law has been ad- 
judicated in other cases by many other federal 
courts, One of these was the Circuit Court of 
Appeals for the 2d Circuit here in New York, 
Wherein Judges Wallace and Lacombe held in 
1901 that Judges Taft, Lurton and Hammond 
were clearly right in their decision in the but- 
ton fastener Another decision to the 
Same effect was rendered by the Circuit Court 
of Appeals for the 7th Circuit in Chicago, in 
1903, by Judges Jenkins, Grosscup and Baker, 
the three circuit judges for that circuit. An- 
other decision to the same effect was rendered 
in 1904 by the Circuit Court of Appeals for the 
Sth Circuit in St. Louis, and was thus rendered 
by all the circuit judges of that circuit, name- 
ly, Judges Sanborn, Thayer, and Van Devanter. 

The point of patent law which was announc- 
ed by Justice Lurton, speaking for the Supreme 
a last Monday, may be accurately stated as 
Ollows: 


case. 


A patent on a machine confers upon the pat- 
entee the right to regulate and limit the use 
of specimens of that machine in any way he 





pleases, by giving express notice to purchasers 
of those specimens of the character and extent 
of that regulation and limitation. 

Justice White in 1908 concurred in a “decision 
of the Supreme Court, which logically involved 
that point of patent law, and even went fur- 
ther, to the extent of holding that a patentee 
has an absolute right to prevent every one from 
using the machine covered by his patent on 
any terms whatever. It is as certain as that 
the greater includes the less, or that an abso- 
lute right includes that right with limits, that 
the principle of the case to which I refer neces- 
sitated the decision of the Supreme Court 
which was delivered by Justice Lurton last 
Monday. The case to which I refer was that of 
the Continental Paper Bag Company against 
the Eastern Paper Bag Company (210 United 
States Reports, 405). The opinion of the Su- 
preme Court in that case was delivered by Jus- 
tice McKenna, and was concurred in by all the 
then members of the Supreme Court, except 
Justice Harlan. But Justice White has never 
heretofore taken much interest in patent law, 
and apparently did not realize when delivering 
his dissenting opinion last Monday that what 
he was saying was radically inconsistent with 
the decision in which he concurred in 1908. 
Being unconscious of that inconsistency and 
only partly acquainted with the factors of the 
problem, he ventured in his dissenting opinion 
to criticise the opinion of the majority of the 
Supreme Court in terms which were as unjust 
as they were severe. His own obiter dicta in 
the Standard Oil case and in the American To- 
bacco case were very severely criticised by 
Justice Harlan in his dissenting opinion in those 
two cases, but he himself has now gone far 
beyond criticising the obiter dicta of one jus- 
tice of the Supreme Court in criticising the 
actual decision of the majority of the Supreme 
Court itself, and has done so in a case in which 
that decision was clearly right, according to 
the Constitution and statutes of the United 


States. 
ALBERT H. WALKER. 


New York. 








HUMOR OF THE LAW. 


Jones had had a leg up in the world and was 
mighty proud of his new position. Not long 
ago he met a man who in his submerged days 
had been his chum, but who had remained in 
the old rut. 

“Hallo, Brown!” said Jones, smirking at his 
friend; “you haven’t been to see my new house 
yet. Can you come on Friday?” 

Brown expressed pleasure at the thought. 

“Yes,” continued Jones, “we're having a small 
party. Er—my daughter’s coming. out, you 
know.” 

Brown scratched his head meditatively. His 
mind wavered. A stab of sudden recollection 
came to him. 

“I've just remembered, old 
“our Jini’s coming out on Friday. 
teen days.” 

Jones looked pained. 

“But,” added his old friend, “how long’s your 
daughter had?” 


chap,” said he, 
He's had fif- 

















236 





CENTRAL LAW JOURNAL. No. 13 











WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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Nebraska 23, 29, 43, 117, 120 
New Jersey....4, 44, 55, 79, 90, 102, 118, 119, 123 
New York....6, 7, 15, 32, 35, 36, 49, 65, 68, 89, 113 
North Dakota - snesaiese 
South Dakota 66, 99, 108 
Texas 14, 22, 50, 76, 78, 82, 93, 105, 114, 124 
u. Ss. C. C. App. , 20, 77 
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Vermont ; ' ....106 
Wisconsin , 25, 26, 98 

I Adverse Possession—Constructive Notice. 
—Where a claim of ownership was a matter of 
record, the court must presume that persons 


out of possession had knowledge thereof.—Han- 


son v. Gallagher, Iowa, 134 N. W. 421. 

2. Attorney and Client—<Associate Counsel. 
—An attorney nas no authority to employ as- 
sociate counsel at the expense of his client.— 
Brewer v. Hartman, Minn., 134 N. W. 113. 


3. Bankruptcy—Exemptions.—On an applica- 
tion by a bankrupt for exemptions, the burden 








is on him to prove his right thereto by con- 
clusive evidence.—In re Rainwater, U. S. D. C, 
191 Fed. 738. 

4. Prior Liens.—The lien created by the 


filling of a judgment creditor's bill to set aside 
a fraudulent conveyance, and by the service of 
process thereunder, held unaffected by the 
bankruptcy of the debtor pending the suit and 
more than four months after the judgment:— 
Bradley v. United Wireless Telegraph Co., N. 
J., 81 Atl. 1107, 


Stockholder.—Stockholder of insolvent 
of his full liability to a 
escape from payment of as- 
liquidation proceedings.—N. Ww. 
Bradbury, Minn., 134 N. W. 513. 

6. Banks and Banking—Depositor’s Account. 
—A bank, after negligent failure to return a 
note to a depositor after its failure to collect 
thereon, held to have no right to charge it 
against the depositor’s account.—Harris v. Na- 
tional Reserve Bank of City of New York, 132 
N. Y. Supp. 794. 

7. Trust Company.—A trust company, like 
all other corporations, is a creature of statute, 
and the Legislature can prescribe what a cor- 
poration shall do, and what it shall not do.— 
People v. Knapp, 132 N. Y. Supp. 747. 

8.——Ultra Vires.—A national bank cannot 





». 
bank, by payment 
creditor, cannot 
sessment in 
Trust Co. v. 








authorize or ratify an act absolutely ultra 
vires, committed by its agents or officers.— 
Hansford v. National Bank of Tifton, Ga., 73 
S. E. 405. 


9. Bills and Notes—Cancellation.—That one 
of the makers of a note drew ink lines through 


the signatures of three other makers without 


the consent of the payee did not constitute a 
cancellation of the note as to them.—Foster 
County State Bank v. Lammers, Minn., 134 N, 
W. 501. 

10.—Indorsement.—Save for the fixing of 


the time of payment. an indorsement after ma- 
turity, so far as the rights of the indorser and 
not differ from 
-—Hawkins y. 


concerned, does 
an indorsement before 


Shields, Miss., 57 So. 4. 


indorsee are 


maturity. 


12+—-Joint Note.—Even if the payee of a 
joint note would discharge all the joint mak- 
ers thereof by giving to one of them the money 
to pay off his ratable part of the debt, no such 
effect ensues where the money is given by a 
third person.—Williams-Thompson Co. v. Wil- 
liams, Ga, 73 S. E. 409. 

13.——Pleading.—A beneficial owner of a 
nonnegotiable instrument suing thereon in his 
own name should aver in what manner he be- 
came owner.—A. Dreher & Co. v. National Sur- 
ety Co., Ala., 57 So. 34. 

14..—-Purchaser in Good Faith.—A negotiable 


hands of a bona fide holder 
that the goods for 
worthless.— 
Tex., 142 S. 


the 
to defense 
was given 
Bank v. 


instrument in 
held not subject 
which the note 
Cedar Rapids Nat. 
W. 632. 

15.——Usury.—A note usurious in its incep- 
tion was not validated by its subsequent trans- 
fer before maturity.—Sabine v. Paine, 132 N. Y. 
Supp. 813. 

16. Brokers—Duration of Agency.—When the 
period of a broker’s agency is not fixed, it con- 
tinues for a reasonable time.—McFarland Vv. 
Boucher, Iowa, 134 N. W. 91. 

17»——Producing Cause.—In an action by a 
real estate broker for commissions for the sale 
of land. where a second broker first made ef- 
forts to sell it, the first need*only show that he 
was the efficient cause of the sale.—Fenton V. 
Miller, Iowa,. 134 N. W. 95. 

18. Burglary—Intent.—One who lawfully en- 
tered a building and later committed a theft 
must have had the intent to steal when he en- 
tered, to be guilty of burglary.—Walders  V. 
State, Ark., 142 S. W. 511. 

19. Carriers of Goods—Compensation.—Where 
the same property, labor, and management are 
used by a common carrier in interstate and 
intrastate commerce, value held to be appor- 
tioned in determining reasonableness of com- 
pensation for service in intrastate business.— 
State v. Louisville & N. R. Co., Fla., 57 So, 175. 

20. Diversion of Shipment.—An _ initial 
railroad carrier which diverted a shipment re- 
ceived for carriage under established joint 
through rates, by which the shipper was sub- 
jected to a higher rate, held liable for the ex- 
cess.—Louisville & N. R. Co. v. Dickerson, C. 
C. A, 191 Fed. 705. 

21.——Liability.—Where a 


were 
3arnes, 





car loaded for 
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shipment upon a side track is burnt, the rail- 
road is liable as carrier.—Cincinnati Grain Co. 
y. Louisville & N. R. Co. Ky., 142 S. W. 374. 
_.—Notice of Special Facts.—Special dam- 
ages for a carrier’s delay in transportation 
eannot be recovered where the carrier had no 
notice at the time of contract of the special 
facts; not even those accruing from delay oc- 
eurring after it is given such notice.—Hassler 


y Guif, Cc. & S. F. Ry. Co., Tex, 142 8. W. 629. 





9 Service Charges.—That neither the 

mnsignee nor the one charged with the duty of 
inlonding is able to receive and unload cars 
within 48 hours, free time, after notice of ar- 
rival eld not to relieve consignee of obliga- 
tion to pay service charges.—Nebraska Trans- 
fer Co. v. Chicago, B. & Q. R. Co., Nebr., 134 
N \\ ' 


24 Carriers of Live Stoek—Shipper Accom- 


panying A shipper accompanying stock may 
rely on the route specified in the bill of iading. 
Hantle vy. Chicago, M. & St. P. Ry. Co., lowa. 


134 N. W. 417. 

Carriers of Passengers—Discovered Peril. 
defendant's servants did not know of 

plaintiff's peril did not displace defendant's 





duty to exercise reasonable care—Otto v. Mil- 
waukee Northern ty. Co. Wis., 134 N. W. 


157 ° 
26, _—Licensees.—A person boarding an elec- 

tric car to see off relatives and friends is a 

liceensee.—Otto v. Milwaukee Northern Ry. Co., 


Wis., 134 N. W. 157. 

27. Chattel Mortgages—Notice.—Actual no- 
tice of a chattel mortgage is the equivalent 
of constructive notice of it afforded by registra- 





tion of it in the proper office.—Polytinsky v. 
M. F. Patterson & Son, ala., 57 So. 130. 


2s. Charities—Statute of Uses.—Charitable 
trusts ¢ continuing, executory trusts, and 
the statute of uses.—Huger v.. Prot- 





scopal Church in Diocese of Georgia, 
Ga. 73 S. E. 385 

29. Commerce—lInterference With.—Iin grant- 
ing right to appropriate water, a limitation 
preventing transmission of power beyond the 
state held not to violate the federal Constitu- 
tion as interfering with interstate commerce. 
Kirk y. State Board of Irrigation, Neb., 134 
N. W. 167 

30 Compormise and Settlement—Defined.— 





compound” is to compromise or make a 
composition whereby a creditor discharges his 
debtor on payment of a smaller sum than that 
actually owing.—Williams-Thompson _ Co. v. 


Williams, Ga.. 73 S. E. 409. 

31 Constitutional Law—Statute Going Into 
Effect.—The Legislature may enact a law com- 
plete in itself to take effect by its own terms 
upon the happening of the contingency of a 
Stated affirmative vote at an election therein 
provided for.—State v. Sammons. Fla., 57 So. 
196. 

32 Contempt—Imposition of Fine.—Before a 
fine can be imposed in civil contempt proceed- 
ings against an attorney, there must be proof 
of the damage which the injured party has 
Suffered by reason of his offense.—Snow V. 
Shreffler, 132 N. ¥. Supp. 895. 

29 


»——Reversed Judgment.—A _ creditor re- 








ceiving money under a judgment subsequently 
reversed held not guilty of contempt in refus- 
ing to repay it, on the ground that he had 
spent it—Dodson v. Butler. Ark, 142 S. W. 503. 

34. Contribution—Joint Tort Feasors.—A city 
compelled to pay a judgment against» it for 
personal injuries, from a defective sidewalk, 
made so by the negligence of subcontractors, 
held entitled to recover the amount from them 
by way of indemnity.—Robertson y. City of 
Paducah, Ky., 142 S. W. 37 

35. Contraects—Accepiance.—An order for a 
definite sum for a specific number of insertions 
of an advertisement held accepted in toto by 
the commencement of the publication of the ad- 
vertisement.—Post v. Albert Frank & Co., 132 
N. Y. Supp. 807. 

36.——Option to Avoid.—Fraud does not make 
a contract void, but only permits an innocent 
party to avoid it at his option.—Smith Bros., 
Publishers v. Moussette, 132 N. Y. Supp. 770. 





2 


37.4——Burden of Proof.—The burden of estab- 
lishing the invalidity of a contract because 
contrary to public policy is on the party assert- 
ing its invalidity.x—Couch y. Hutchinson, Ala., 
57 So. 75 


ot io. 


38.——Evidence.—Under plea of general de- 
nial in action on contract, defendant held en- 
titled to show that the contract was a different 
one from that set out or that no contract was 
made.—Anderson Mercantile Co. v. Anderson, 
N. Dak., 134 N. W. 36. 

3¥.—lId certum est, etc.—In a contest over 
the performance of a contract for expert ser- 
vices, the legal maxim, “Id certum est quod cer- 
tum reddi potest,” will control.—Citizens’ Bank 
of Fitzgerald vy. Benton, Ga., 73 S. E. 417. 

40.——Pleading.—A plaintiff, who specifically 
pleads a contract in writing, may not rely for 
a recovery on an implied obligation.—Hickey 
v. Lundy, Mich., 134 N. W. 4. 

41._—-Sunday.—A note made and delivered on 
Sunday cannot be ratified.—Moseley v. Selma 
Nat. Bank, Ala., 57 So. 91. 

42. Corporations—Equity.—An equity to re- 
scind a purchase of stock in a corporation up- 
on the ground of fraud may be lost by accept- 
ing benefits after discovery of the fraud.— 
Florida Cigar & Tobacco Co. vy. Baker & 
Holmes Co., Fla., 57 So. 174. 

43.——Estoppel.—A purchaser from a non- 
resident corporation held not entitled to assert, 
in an action for damages for refusing to ac- 
cept a consignment, that plaintiff has not legal 
capacity to sue.—J. K. Armsby Co. v. Raymond 
Bros.-Ciarke Co., Neb., 1384 N. W. 174. 

44.——Insolvency.—A receiver of an insolvent 
corporation held authorized to file a bill to set 
aside fraudulent conveyances by the corpora- 
tion, and subject the property to the payment 
of creditors.—Bradley v. United Wireless Tele- 
graph Co., N. J., 81 Atl. 1107. 

45.- Remedy at Law.—Where there is an 
adequate remedy at law to test the title to a 
ecurporate office, equity will not entertain juris- 
diction to adjudicate the private rights of the 
parties.—McCarthy v. McKinney, Ga. 73 S. E. 
394. 


46. Courts—Suit Against State.—A suit by a 
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railroad company to enjoin the enforcement of 
an order of a state railroad commission as un- 
constitutional held not a scit against the state, 
and within the jurisdiction of a federal court.— 
Louisville & N. R. Co. v. Railroad Commission 
of Alabama.—uwU. S. C. C., Ala., 191 Fed. 757. 


47. Covenants—Rebuilding Premises.—A deed 
of the second story of a building held to give 
the grantor the option to rebuild on destruction 
of the building by fire, and where he elects 
to rebuild the grantee may rebuild the second 
story.—Weaver v. Osborne, Iowa, 134 N. W. 103. 

48. Criminal Law—Aiding and Abetting.— 
Mere presence of a person with intent to aid 
another in committing a crime if necessary, in 





the absence of preconcert, is not aiding and 
abetting.—Jones y. State, Ala., 57 So. 31. 
49. Indictability.—The doing of an act 


prohibited by statute or omission to perform 
a statutory duty may be made indictable.—Peo- 


ple v. Knapp, 132 N. Y. Supp. 747. 
50.——Intoxication.—Intoxication or tempo- 
rary insanity caused by the voluntary recent 


use of liquor will constitute no excuse for the 


commission of crime—Lyles v. State, Tex.. 142 
S. W. 592. 
51. Criminal Evidence—Latent Ambiguity.— 


evidence is admissible to establish the 
customary meaning of the words “turpentine 
season,” as used in labor contract.—Peacock Vv. 
State, Ga., 73 S. E. 404. 

52. Damages—Mental Distress.—Mental dis- 
tress suffered by a party from a breach of con- 


Parol 


tract held to support an award of additional 
compensatory damages.—Taxicab Co. v. Grant, 
Ala., 57 So. 141. 

53. Deeds—Construction.—Where the _  lan- 


guage of a deed is-fairly open to two construc- 


tions, the construction most favorable to the 
grantee must be given effect.—Weaver v. Os-- 
borne, Iowa, 134 N. W. 103. 

54. Divorce—Alimony.—The court in fixing 
alimony may not diminish the estate of the 
wife in realty owned by the entirety.—Brasch 
v. Brasch, Mich., 134 N. W. 450. 

55. Condonatio .—Adultery ceases to be a 





ground for divorce after condonation.—Clark v. 
Clark, N. J., 81 Atl. 1126. 

56. Fraud—Intent.—Representations as to 
intent to perform acts in the future may con- 


stitute actionable fraud, when made with in- 
tent not to perform.—Olson y. Smith, Minn., 
134 N. W. 117. 

57. Fraudulent Conveyances—Badges of 


Fraud.—aA sale of property, otherwise bona fide 
is not void as to a pre-existing creditor because 





the vendor retains possession.—Jowers v. High 
Point Furniture Co., Ga., 73 S. E. 415. 

58. Creditors’ Attacking.—Creditors, at- 
tacking a transfer as fraudulent, must show 
that they were by fraud induced to extend 


credit on faith of ownership of the property.— 
Jowers v. High Point Furniture Co., Ga., 73 S. 
E. 415. 


59. Frauds, Statute of—Delivery.—A parol 
of sale of cattle, followed by delivery 
notwithstanding the statute of frauds. 


contract 


is valid, 





iat 
—Farmers’ Savings Bank v. Newton, Iowa, 134 
N. W. 436. 


60. 
was not released under a contract with defen- 
dant, the obligation of defendant was merely 
one of suretyship, and therefore was required 
to be in writing.—Harris vy. Paulk, Ga., 73 g, 








E. 430. 
61. Elections—Evidence.—A witness may tes- 
tify, in an election contest on the ground of 


fraud, how he voted, for the purpose of show- 
ing whether there was fraud.—Gantt v. Brown, 


Mo., 142 S. W. 422. 
62. Equity—Discovery of Fraud.—a party 


seeking reiief on the ground of fraud inducing 
a transaction must make prompt complaint 
when the facts disclosing the fraud come to 
his knowledge.—Brooks v. Culver, Mich., 134 N, 
W. 470. 

63. Estoppel—Intent.—Conduct creating an 
estoppel may exist without an intent to de- 
ceive, if it is such as to lead a reasonable man 
to act thereon.—Royle Mining Co. v. Fidelity & 
Casualty Co. of New York, Mo., 142 8S. W. 438. 

64. Evidenece—Admissibility.—A driver of an 
automobile occupied by the owner and others, 
is not ipso facto the agent of the owner to 
settle for damages caused by his carelessness 
in operating the machine, so as to make his 
admissions evidence against the owner.—Pan- 
nell v. Allen, Mo., 142 S. W. 482. 

65. Parol Testimony.—One sued on a note 
should not be permitted to offer parol evidence 
concerning the terms of a written agreement 
for an extension of payment, without first lay- 
ing proper foundation for such evidence.— 
Makepeace y. Ferris, 132 N. Y. Supp. 780. 

66.——Presumption.—A mining lease between 
two corporations held to be presumed to be 
made in good faith, though the officers of the 
corporations were the same.—Union Trust Co. 
of Philadelphia vy. Branch Mint Operating Co. 
Ss. D., 134 N. W. 65. 








67. Self-Serving Declarations.—Sef-serving 
declarations, including communications  be- 


tween principal and agent or between the agent 
and subagent, are not admissible on behalf of 
the principal. Royle Mining Co. v. Fidelity & 
Casualty Co. of New York, Mo., 142 S. W. 438. 

68. Exchanges—Questions Between Members. 
—An exchange which provides for the trial of 
differences between members and nonmembers 
before tribunals within the exchange held au- 
thorized to provide the penalty of the expul- 
sion of a member for a refusal to perform the 
judgments of tribunals.—National League 
of Commission Merchants of United States V. 
Hornung, 132 N. Y. Supp. 871. 

69. Executors and Administrators—Remain- 
derman.—A life tenant being liable, as between 
him and the remainderman, for accrued taxes, 
there was no error in directing the payment of 
taxes due at testator’s death out of the income 
of the life estate.——In re Zien’s Estate, Minn. 
134 N. W. 498. 

70. Gambling Contracts—Intention.—Execu- 
tory contract for future delivery of personalty, 
which vendor not own, held valid, if an 
actual transfer and sale is contemplated.—Far- 
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Suretyship.—Where an original debtor * 
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mers’ Oil & Guano Co. v. E. W. Rosenthal & 
Co. Ga. 73 S. E. 428. 

71. Garnishment—Intercepting Debts.—Gar- 
nishment on a judgment operated to intercept 
debts owing by the garnishee to defendant 
while the proceeding was pending.—Montgom- 
ery Candy Co. v. Wertheimer-Swarts Shoe Co., 
Ala., 57 So. 54. 

72. Process.—A summons may issue direct- 
ly against a garnishee on execution without 
suing out process as in the case of an original 
action.—Potter v. Whitten, Mo., 142 S. W. 453. 

73. Highways—Automobiles.—The state, in 
the exercise of its police power may adopt stat- 
utes reguiating the operation of automobiles 
on highways.—Johnson v. Sergeant, Mich., 134 
N. W. 468. 

74. Homicide—Duty of Retreat.—A man when 
assailed in his home is free from the obliga- 
tion to retreat only when he has been free from 





fault in bringing on the difficulty, and is acting 
under an impending necessity to protect him- 
self or his home.—Sandford v. State, Ala., 57 
So. 134. 


75.—— Dying Declarations.—Admissibility of 
dying declarations held not affected by the 
fact that physician subsequently informed dec- 
larant that he had a chance of recovery.— 
Thompson v. State, Ga., 73 S. E. 363. 

76. Intoxication.—Evidence of intoxication 
is admissible in evidence in a homicide case in 
mitigation of punshment to be assessed.—Lyles 
v. State, Tex., 142 S. W. 592. 

77. Indians—Intoxicating Liquors.—That por- 
tion of Oklahoma formerly tne Indian Terri- 
tory did not cease to be Indian country on the 
admission of the state, nor did such admission 
affect the application to that part of the state 
of Rev. St. § 2139, or of Act Jan. 30, 1897, re- 
lating to the sale of liquor to Indians or its in- 
troduction into Indian country.—United States 
Express Co. y. Friedman, C. C. A., 191 Fed. 673. 

78. Injunetion—Mandatory Order.—One must 
show that he would receive substantial injury 
if the writ were refused, to be entitled to a 
mandatory injunction.—Simon y. Nance, Tex., 
142 S. W. 661. 





79.——Partnership.—Injunction to restrain 
breach of contract entered into by partnership 
held to lie against the individual partners after 


dissolution of the partnership.—People’s Brew- 
ing Co. of Trenton v. Levin, N. J., 81 Atl. 1114. 

80. Insurance—By-Laws.—A_ provision of 
the by-laws or constitution of a fraternal or- 
der supplying insurance to members that in 
case a lodge is delinquent its members shall 
not be insured held not to be enforced to op- 
press innocent members.—District Grand Lodge 
No. 23, United Order of Odd Fellows v. Hill, 
Ala., 57 So. 147. 


81.——-By-Laws.—The rights of the parties 
cannot be affected by any provisions of the 
by-laws or constitution of an insurance asso- 
clation conflicting with policy.—Runyan vy. Run- 
yan, Ark., 142 S. W. 519. 

82——Fraternal.—Members of a fraternal 
beneficiary society are conclusively presumed 
to have notice of the by-laws of the order.— 
McWilliams vy. Modern Woodmen of America, 


Tex. 142 S. W. 641. 





83.——Mutual Insurance.—Policy holders in 
mutual accident insurance company are prac- 
tically stockholders therein.—Wermuth y. Min- 
den Lumber Co., La., 57 So. 170. 

84, Waiver.—Insurer under an employer's 
liability policy, in the absence of reservation, 
held to waive an objection that the liability was 
not within the policy by assuming defense of 
a suit against plaintiff—Royle Mining Co. v. 
Fidelity & Casualty Co. of New York, Mo., 142 
S. W. 438. 

85. Intoxicating Liquors—License.—lIn. the ab- 
sence of statute authorizing it, one licensed to 
sell intoxicating liquors is not, upon a forfeit- 
ure of the license, entitled to a rebate for the 
unexpired term.—People v. Schafron, Mich., 134 
N. W. 29. 

86. Judgment—Application of Payments.—A 
judgment debtor making payment on a judg- 
ment held not entitled to direct the application 
of the payment.—Van Buren County Savings 
Bank v. Rockwell, Iowa, 134 N. W. 424. 

87. Collateral Attack.—Judgment of a 
court having jurisdiction of the parties and of 
the subject-matter cannot be attacked collater- 
ally.—Potter v. Whitten, Mo., 142 S. W. 453. 

88. Plea in Abatement.—A judgment for 
defendant on a plea in abatement not affecting 
the merits cannot be pleaded in bar of a sub- 
sequent suit on the same cause of action.— 
Beckwith v. .Mansfield Lumber & Construction 
Co., Ga., 73 S. EX 416. 

89. Res Judicata,—A party setting up a 
prior judgment as a bar must show determina- 
tion of the questions involved and judgment 
was on the merits.—McDonald v. Hygienic Ice 
& Refrigerating Co., 132 N. Y. Supp. 857. 


90. Landlord and Tenant—Extinguishing 
Term.—Where a landlord extinguishes his ten- 
ant’s term by a wrongful conveyance of the 
premises, the tenant can maintain an action 
against the landlord for breach of the en- 
gagements in the lease.—Williams vy. Young, 
N. J., 81 Atl. 1118. 

91, Lease.—A lease of premises for a sa- 
loon held not terminated by the adoption of 
local option in the county during the term of 
the lease under a statute in force when the 
lease was made.—Hyatt v. Grand Rapids Brew- 
ing Co., Mich., 134 N. W.. 22. 

92. Pleading.—In an action on a lease, the 
execution of a lease having been denied, held 
that the lessee could not defend on the ground 
of breach of covenant.—MclInturf _ v. Redell 
Mfg. & Supply Co., Mo., 142 S. W. 451. 

93. Lareeny—Variance.—Where an indictment 
charges a theft of more than one thing, proof 
of the theft of some one of the articles will 
support a conviction; there being no variance 
between an action for theft of several articles 
and proof of the theft of one.—Sims vy. State, 
Tex., 142 S. W. 572. 

94. Libel and Slander—Malice.—Where de- 
fendant had probable cause to believe the alle- 
gations of his answer were true, no legal mal- 
ice can be imputed because thereof.—Marks v. 
National Fire Ins. Co., La., 57 So. 168. 

95. Limitation of Actions—Lex Fori.—The 
legal effect of a transaction relied on to take 
a note out of the statute of limitations held 
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governed by the laws of Kansas, where the note 
made and payable and the transac- 
tions occurred.—Theis v. Wood, Mo., 142 S. W. 
431. 

96.—Nuisance.—Although a suit for nul- 
Sance may be barred by limitations, yet if the 
nuisance be of a continuing character, suit may 
be brought for damages from its maintenance. 
—Gabbett v. City of Atlanta, Ga., 73 S. E. 372. 


was was 


97. Master and Servant—Assurance by Mas- 
ter.—Assurances by the master are to be con- 
sidered, in determining whether a servant was 
negligent in continuing dangerous work.— 
Hoover v. Western Coal & Mining Co., Mo., 142 
S. W. 465. 





98. Incompetency.—Where an employee has 
just passed the age where he can be legally 
employed, few and insignificant facts may be 
sufficient to show incompetency.—Vogel v. 


Herzfeld-Phillipson Co., Wis., 134 N. W. 141. 

99. Mines and Minerals—Lease.—No agency 
results from the relation of lessor and lessee 
for the purpose of charging the lessor’s proper- 
ty with miners’ liens for materials furnished in 
operating it.—Union Trust Co. of Phila. v. 
Branch Mint Operating Co.; S. D., 134 N. W. 65. 

100. Money Received—Reward.—One really 
entitled to a reward offered by a county held 
entitled to recover it as in an action for money 
received from a person to whom it was mis- 
takenly paid.—Claxton v. Kay v. Northcutt, 
Ark., 142 S. W. 517. 

101. Mortgages—Burden of Proof.—Subse- 
quent holder of mortgage note which has been 
fraudulently disposed of held to have the bur- 
den of showing that he acquired it in good 
faith before maturity, and for a valuable con- 
sideration.—Christina v. Cusimano, La., 57 So. 
157. 

102. Municipal Corporations—Competitive 
Bidding.—Where proposals under a city charter 
that calls for competitive bidding are purpose- 
ly so framed as to preyent competition, an 
award will be set aside.—Johnson vy. Atlantic 
City, N. J., 81 Atl. 1105. 

103. Negligence—Concurrent.—The negligence 
of one carrier, whereby a passenger is injured, 
cannot be imputed to the passenger so as to 
bar recovery against the other carrier, where 
the injury results from their concurrent negli- 


gence.—Galloway v. Detroit United Ry., Mich., 
134 N. W. 10. 
104. Payment—Application of.—A holder of 


several notes secured by chattel mortgages held 
entitled to make credits on the notes for the 
proceeds of the chattels sold under the respec- 
tive mortgages.—Farmers’ Savings Bank Vv. 
Newton, Iowa, 134 N. W. 436. 

105. Perjury—Evidence.—In a 
for perjury, where numerous matters falsely 
sworn to were separately charged and nega- 
tived, proof of any one of them would warrant 
a conviction.—Barber v. State, Tex., 142 S. W. 


prosecution 


106. Pleading—Alleging Facts.—A plaintiff 
need not allege defendant's legal duty, but must 
allege facts from which the court can see that 
the duty existed.—Doyle v. Melendy, Vt., 81 Atl. 
1129. 

107. Principal and Agent—Discretionary Pow- 
er.—Appointment of an expert, because of his 
knowledge, is not lacking in mutuality because 
the expert is clothed with discretion as to the 
quantity and nature of service.—Citizens’ Bank 
of Fitzgerald v. Benton, Ga., 73 S. E. 417. 

108.——-Liability of Agent.—Where one, know- 
ing that a person with whom he contracts is 
the agent of a third party, contracts with him 
as principal, the third party is not bound.— 
Union Trust Co. of Philadelphia v. Branch Mint 
Operating Co., S. D., 184 N. W. 65. 

109.———-_Notice to Agent.—The principal to a 
land contract, executed through an agent, is 
chargeable with knowledge of facts coming to 
his agent in executing the contract.—Geel  v. 
Goulden, Mich., 134 N. W. 484. 














110. Notice to Agent.—Notice to an agent 
acting in a mere ministerial capacity and not 
as a substitute for the principal is not noticg 
to the principal.—Royle Mining Co. v. Fidelity 
& Casualty Co. of New York, Mo., 142 Ss. W, 
438. 


111.——Subagents.—Subagents authorized to 
sell machinery and collect the price thereof 
held not themselves authorized to appoint a sub- 
agent to make the sale and collect the price, 





—Hodkinson vy. McNeal Machinery Co., Mo., 142 
S. W. 457. 
112. Principal and Surety—Release.—The re. 


lease of one surety does not discharge the oth- 
ers, Where the attempted release is without 
consideration.—Williams-Thompson Co. v. Wil- 
liams, Ga., 73 S. E. 409. 

113. Railroads—Public Street.—The use by a 
railroad of tracks laid in a public street must 
be reasonabie, in view of the use by other tray- 
elers.—Sheldon v. New York Cent. & H. R. R, 
Co., 132 N. Y. Supp. 815. 

114.——Repair of 
pany is required to use only 
keep its engines in repair, and 
with spark arresters.—Trinity & B. V. 
v. Gregory, Tex., 142 S. W. 656. 






Engines.—A railroad com- 
ordinary care to 
provide them 
Ry. Co. 


115.———Setting Out Fire.—Evidence held suf- 
ficient to go to the jury on the question of a 
fire having been set by sparks from a rail- 
road’s locomotive, emitted through its use of a 
spark arrester, not satisfying the statute, or 
negligence in operation on the engine.—Louis- 
vile & N. R. Co. v. Home Ins. Co. of New York, 
Ky., 142 S. W. 398. 

116. Receivers—Equity.—A landlord may 
maintain a suit to recover land from his insol- 
vent tenant, and obtain a receiver to take pos- 
session and hold the rents to prevent waste.— 
Hunter v. Bowen, Ga., 73 S. E. 380. 

117. Sales—Rescission.—A buyer held not en- 
titled to rescind a contract on account of finan- 
cial depression, without incurring liability for 
resulting damages.—J. K. Armsby Co. v. Ray- 
mond Bros.-Clarke Co., Neb., 134 N. W. 174. 

118. Speeifie Performance—Doubtful Ques- 
tion.—Equity will not compel a purchaser to 
specifically perform his contract where there is 
a doubtful question of law or fact affecting the 
title of the vendor.—Kohlrepp v. Ram, N. J., 81 
Atl, 1103. 

119.——Impossibility.—Specific performance of 
a contract of lease will not lie where perfor- 
mance is impossible.—Williams v. Young, N. J., 
81 AtL 1118. 

120.——Reciprocal Wills.—Surviving party to 
contract to execute reciprocal wills held enti- 
tled to specific performance as against the 
heirs, devisees, legatees, and executors of the 
decedent.—Brown v. Webster, Neb., 134 N. W. 
185. 

121. Street Railronds—Discovered  Peril.— 
Presence of a child three years of age on & 
street car track held a warning to a motorman 
to put his car under immediate control.—Wag- 
ner v. Metropolitan St. Ry. Co., Mo., 142 S. w. 
463. 

122. Velegraphs and Telephones—Negligence. 
_Proof that the telegram delivered tothe 
sendee was not a copy of the telegram which 
the sender delivered for transmission is prima 
facie proof of negligence.—Western Union Tele- 
graph Co. v. Bennett, Ala., So. 87. 

123. Trade Marks and Trade Names—Dis- 
cretion.—There is no arbitrary period during 
and over which a brand must be sold and ad- 
vertised to entitle the complainant to an _ 
junction against imitators, but the question om 
time is always one to be considered in were 
tion with all the facts of a given case —Tayie 
Provision Co. v. Edwards, N. J., 81 Atl. 1120. 

124. WUWsury—Recovering Penalty.—Where & 
lease of personalty was uncertain as to whet 
it provided for usury, plaintiff could not pe 
cover a penalty, nor could defendant, in a poten 
action, recover an alleged balance due.—Ste 
art v. Lattner, Tex., 142 S. W. 631. 
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